University of Plovdiv “Paisii Hilendarski”
Faculty of Law

Kristian Plamenov Raychev
Master of Law, University of Plovdiv “Paisii Hilendarski”, 2017

PROROGATION OF INTERNATIONAL JURISDICTION

SUMMARY
OF A DISSERTATION THESIS FOR PHD DEGREE

Field of education: 3. Economic, social and legal sciences
Professional direction: 3.6. Law
Doctoral program: Private International Law

Scientific supervisor:
Assoc. Prof. Dr. Dimitar Dekov

Plovdiv, 2023



Introduction

International relations, the exponential development of tech-
nology and trade have a fundamental impact on private relations
with an international element.

Currently, the worldwide COVID-19 pandemic and the en-
suing war in Ukraine are the main causes of the deterioration of
international relations, which continuously reflects on private
relationships. Globalization is turning into regionalization, and
at this moment, quick and effective measures need to be taken
to guarantee the fast recovery and normal development of the

private sector.

The European Union is one of the most export-oriented
economies in the world. It is also the largest single market in
the world. Free trade between EU members, as well as the lib-
eralization of world trade, are some of the fundamental princi-
ples of the Union. Even in the EU, however, lower profit mar-
gins and increased costs are observed due to the strong Euro-

pean economies' dependence on Russian resources.

Frequent delivery delays and the lack of certain raw materi-
als force traders in highly competitive environments to take pre-
cautionary measures. One of the most important ways to protect
themselves is predictability in relationships. The most suitable
preventive mechanism for settling potential disputes is specify-
ing a known court or neutral arbitration. There is almost no con-
tract anymore in which the parties have not specified the com-
petent court to resolve their disputes.
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At the same time, there are around 16,000,000 couples
(spouses or registered partners) on the territory of the EU who
consist of individuals with different nationalities or live in a
Member State different from their origin, or own property in a
Member State different from their origin. Each year, some of
these couples divorce, separate, their children require mainte-
nance or one of them dies. Annually, the value of the property
that needs to be divided between these former couples amounts
to around 500,000,000 euros'. Most of them prefer to settle their
relationships before a court specified by them.

These factors led to a sudden development in the legislation
concerning choice-of-court agreements to the extent that in re-
cent years, the volume of norms regarding choice-of-court
agreements significantly overshadows those concerning choice-
of-law agreements. In this area, the European Union, as well as
Europe as a whole, strives to respond to the public need for spe-
cific regulation, recognizing the enormous importance of
choice-of-court agreements in private legal relationships with
an international element. The possibility for the parties to de-
termine the competent court to decide future disputes between
them should be sufficiently accessible but at the same time
clearly regulated to minimize the possibility of abuse and

! Bulletin on European Regulation concerning the Property Relations of International
Couples, available in English at https://commission.europa.eu/system/files/2019-
01/190129 international couples_factsheet.pdf.



achieve maximum protection of the interests of both parties in
the legal relationship?.

Relevance of the Research

The relevance of the dissertation research is determined by
the object, subject, aim, and tasks of the discussed issues. The
material is of significant theoretical and practical value. In ad-
dition to the aforementioned reasons, the research is relevant
due to the ongoing migrant wave, which has not stopped for
almost a decade. The cultural and ethnic diversity in Europe
continues to increase, inevitably leading to changes in civil and
commercial transactions, as well as in personal and property re-
lations within families, which guarantees an increase in private
international relationships and therefore in agreements for the

choice of a competent court.
Subject

The dissertation work includes an examination of the issues
related to the possibility of countries to determine a competent
court or arbitration to resolve their disputes, as well as an ex-
amination of the regulation concerning the prorogation of inter-
national jurisdiction contained in various sources of law, in-
cluding international legal sources, EU law, and the Bulgarian
Code of Private International Law.

2 This main objective is set by the European legislator as a starting point when
creating the content of the provisions regarding the possibility for the parties
to choose the competent court in all relevant regulations.
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Aim

The aim of the dissertation work is to trace the development
of the regulation and to present the basic provisions related to
the prorogation of international jurisdiction for different types
of private law relationships with an international element and
the principles that the legal authorities must follow in assessing

their international competence.
Scientific research objectives

The above-mentioned goal of the dissertation research also

defines its tasks. They are as follows:

— to examine the main problems faced by Bulgarian
courts when determining their international jurisdic-
tion;

—  to propose specific guiding ideas that will help with the
correct application of the rules regarding prorogation of
international jurisdiction;

—  to clarify the contentious issues arising from the prac-
tice of the Court of Justice of the European Union and
the need to use it in resolving legal disputes in Bulgar-
ian courts;

— to distinguish the specifics of the different forms of pro-
rogation of international jurisdiction;

— to present starting points that should be examined by
competent authorities when assessing the parties' will
in the choice-of-court agreement;



— to distinguish the differences in the various types of pri-
vate law relationships: civil law and commercial law,

family law and succession law.
Research methods

Various scientific research and methodological approaches
have been used in the dissertation work, which are necessary
due to the broad interdisciplinary nature of the problem under
consideration. The research methodology includes normative,
historical-chronological, logical-analytical, and systematic ap-
proaches, supported where necessary by comparative legal
analysis. The analysis of international legal sources on the sub-
ject is based on traditional methods of legal document analysis.
The problems are analyzed both from a theoretical perspective
and based on the specifics of the topic, with the appropriate con-

clusions and generalizations made.
Scientific novelty of the dissertation work

The dissertation is the first comprehensive study in Bulgar-
ian legal literature on the problems of prorogation of interna-
tional jurisdiction. While various normative sources and regu-
lations concerning the possibility of parties choosing a compe-
tent court have been studied by multiple authors, this is the first
structured, comprehensive analysis of individual aspects of the
problem arranged in logical sequence. Some of the theoretical
studies are based on existing doctrine, but the novelty lies in
their specific application to European practices to achieve
stated goals and address given tasks.
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Practical significance

The findings of the dissertation can be used in further stud-
ies of the problems of prorogation of international jurisdiction
and their application by legal authorities. They can also serve
as a guide for participants in civil and commercial transactions
when making specific decisions related to agreements on choos-
ing a court. The conclusions drawn can also be applied to per-
sonal and property relations between spouses, as well as issues
related to succession matters.

Scope and structure

The scope and structure of the dissertation reflect its con-
tent. It consists of an introduction, exposition in four chapters,
conclusion, and bibliography. Each chapter includes separate
sections and subsections. The main content of the work is 200
pages, with the bibliography totaling 219 standard typewritten
pages. The dissertation cites 51 monographs, books, and arti-
cles, 31 in Bulgarian and 20 in foreign languages (English and
German), as well as 34 sources from the European Union data-
base, 14 in Bulgarian and 20 in English. The study analyzed 20
decisions and orders of the Court of Justice of the European
Union, 1 opinion, and 1 conclusion, 16 in Bulgarian and 6 in
English, as well as 2 decisions in English from the US Supreme
Court.



BRIEF SUMMARY OF THE DISSERTATION WORK

In the introduction to the work, the main scientific research
objectives and the subject of the study are outlined, and its rel-
evance is highlighted in the context of the contemporary devel-

opment of international private law.

Chapter One is titled “Sources of Law and the Arbitration
Agreement as a Similar Institute.” The first section of the
chapter focuses on one of the main problems that arise in the
study of international private law, namely the hierarchy of
sources of this branch of law>. The need for a more specialized
examination of this matter arises from the large volume of

sources that regulate the subject matter.

The first question that arises in doctrine and practice when
a private legal dispute with an international element arises is
which normative source should be used to resolve the case.
Three main legal orders are sought for sources related to the
dispute — EU law, international legal sources, and domestic/na-
tional sources. This is due to the participation of the Republic
of Bulgaria, on the one hand, as a member state of the European
Union, on the other hand, as a contracting state to various inter-
national conventions and treaties, and finally as a sovereign

state creating positive law that regulates legal relationships

3 More about the general framework for the sources of international private
law, see Kutikov, Vladimir. International Private Law of the Republic of Bul-
garia. General Part. New edition by Assoc. Prof. T. Todorov, Sofia, Sofi-R,
1993, pp. 113-153.
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within its territory. Through the prism of the different norma-
tive sources, the institute of prorogation of international juris-
diction will be examined, as each source reveals different spe-
cifics characteristic of the legal order from which it arises.

The European Union law takes precedence over internal/na-
tional legislation®, given the fact that in general, in the relations
between member states, EU law sources have priority over in-
ternational treaties and conventions concluded by the same con-
tracting parties. Relations between Member States and third
countries are mainly regulated by international legal sources,
and if such sources are lacking, the internal conflicting rules of
the states are applied. In this hierarchical sequence, Bulgarian
courts must apply the provisions of specific sources, taking into
account the principles and objectives of each source. Based on
this, the structure of the present study on the issue of proroga-
tion of international jurisdiction is built.

Given the specificity of the matter and the fact that the reg-
ulation of the issue of prorogation of international jurisdiction
is contained in numerous different in origin, nature and appli-
cation sources, a unified concept of prorogation of international
jurisdiction cannot be derived, without reference to the provi-

sions of the particular source. The reason for this lies partly in

4 Popova, Jasmin. Law of the European Union. Sofia, Siela, 2009, pp. 358 and
onwards, ISBN 978-954-28-0574-8.



the institute of autonomous qualification’. As a relatively new
type of qualification of concepts in Private International Law,
the model of autonomous interpretation of concepts in EU law,
borrowed from the Hague Conventions on Private International
Law?®, hinders the derivation of a common definition of “proro-
gation of international jurisdiction” that would be applicable in
every case. And while there is still one body at the EU level
whose autonomous interpretation of EU law is mandatory for
all Member States, namely the Court of Justice of the EU’, re-
garding international legal sources, outside those where the EU
itself is a contracting party, this issue is under the jurisdiction
of the supreme courts of the contracting states. Another reason
for the impossibility of deriving a unified concept of proroga-
tion of international jurisdiction is the specificity of individual
private legal relationships with an international element, where
it is possible for the parties to choose the competent court them-
selves — civil and commercial cases are characterized by differ-
ent degrees of intensity and prioritize different elements of the
legal relationship, unlike family and succession relationships.
While trade turnover is rarely affected by cultural, moral, and

3> Todorov, Todor. Private International Law — The European Union and the
Republic of Bulgaria, Sofia, Sibi, 2010, ISBN 978-954-730-677-6, p. 134.

® More on the issue of autonomous qualification as a means of unifying the
content of concepts, see Kamenova, Tsvetana. Unification of Private Interna-
tional Law. The Activity of the Hague Conference, Sofia, University Publish-
ing House “St. Kliment Ohridski”, 1991.

7 Popova, Jasmin. Ibid., p. 433 and following
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political differences, personal and property relationships be-
tween spouses and questions of parental responsibility often de-
pend precisely on such specificities of national legislation.

Therefore, I believe that the best approach to clarifying the
content and characteristics of the prorogation of international
jurisdiction is to first examine the similarities and differences
with a well-known and extensively doctrinal legal institution,
and subsequently to examine separately the regulation of the
possibility for parties to choose a competent court in individual
sources, distinguished by the legal system from which it origi-
nates, and by the nature of the private legal relationship with an
international element.

The prorogation of jurisdiction as a fundamental manifesta-
tion of procedural freedom is undoubtedly closely related to the
possibility for parties to take their dispute out of the state appa-
ratus and turn to an independent body to regulate their relation-
ship, namely arbitration. Therefore, in the second section of the
chapter, attention is paid to the characteristics of the arbitration
agreement, as well as its similarities and differences with the
choice-of-court agreement. The aim of the distinction is to pro-
vide practicing lawyers with basic positions to start from when
studying the problem of prorogation of international jurisdic-
tion.

Chapter Two, “International Legal Regulation of the Pro-

rogation of Jurisdiction,” examines the prorogation of jurisdic-
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tion under the Hague Convention on Choice of Court Agree-
ments of June 30, 2005, and the Lugano Convention on Juris-
diction and the Recognition and Enforcement of Judgments in
Civil and Commercial Matters of October 30, 2007.

In the first section of the chapter dedicated to the 2005
Hague Convention, an analysis of the regulation of choice-of-
court agreements is performed. The benefits for European en-
terprises are discussed, for whom the Convention's ratification
will have a stimulating impact on international trade, as the reg-
ulation contributes to reducing legal uncertainty for EU enter-
prises trading outside the Union by ensuring that choice-of-
court agreements included in their contracts are respected, and
that decisions rendered by the courts designated in such agree-
ments meet the criteria for recognition and enforcement in other
contracting states under the Convention. The Convention ap-
plies only with respect to exclusive choice-of-court agreements,
except where a state has made a declaration to extend on a re-
ciprocal basis the application of the chapter on recognition and
enforcement with respect to judgments rendered by a court des-
ignated in a non-exclusive choice-of-court agreement. The re-
quirements that the choice-of-court agreement must meet in or-
der to produce the intended legal effects are examined in detail.
The forms of the choice-of-court agreement provided for in the
Convention are also discussed — in writing or by any other
means of communication which allows subsequent use of the
information. One of the most important parts of this section is
the comparison between the Convention and the 1958 New
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York Convention on the Recognition and Enforcement of For-
eign Arbitral Awards. The widespread inclusion of arbitration
agreements in international trade agreements is largely due to
the guarantees created by the New York Convention regarding
the validity and consequences of the arbitration agreement, as
well as the recognition and enforcement of the arbitral award.
The question that arises is whether, after the Hague Convention
came into force in a significant number of countries®, choice of
court clauses will succeed in displacing arbitration agreements
or at least be used when necessary to achieve a balance between
the parties' interests. If choice of court clauses are as easy to
apply as arbitration agreements, and the enforcement of court
judgments is as effective and speedy as arbitral awards’, then
the choice between the two institutions will inevitably depend
on the specific relationship between the parties. Whether the
Hague Convention will provide equal conditions for choice of
court in the future and will displace arbitration agreements de-
pends on both the balance of the rules applicable to private re-
lationships with an international element and the ways in which
the contracting states can decide to influence the application of
choice of court agreements falling within the scope of the
Hague Convention. It is clear that similarities are greater than
differences and that mass ratification and accession to the

8 At present, the convention has been ratified by the European Union, Mexico,
Montenegro, Singapore, and the United Kingdom.

% In regard to the advantages of arbitration proceedings see Stalev, Zhivko.
Arbitration in Private Legal Disputes, Sofia, Siela, 1998, ISBN 954-649-096-
2., pp- 17-18
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Hague Convention will change the current situation of wide-
spread application of arbitration agreements and less frequent
use of state courts to a balanced mechanism for applying both
institutions. This development of relationships will benefit in-
ternational trade, as it will allow jurisdictional clauses to be in-
cluded in contracts that maximize the parties' desires and fully

protect their interests.

In the second section of the chapter dedicated to the 2007
Lugano Convention, attention is drawn to the relationship be-
tween the convention and the non-EU Brussels I bis Regula-
tion'?, which regulates jurisdiction agreements in civil and com-
mercial matters. Article 23 of the Convention is analyzed,
which, by repeating the amendment of the already repealed Ar-
ticle 23 of the Brussels I Regulation!!, attempts to introduce
good practices from the application of the regulation with re-
gard to the other contracting states to the Lugano Convention.
The focus is on the nature of the choice-of-court agreement, as
well as on the formal requirements laid down in the convention.
The provision regulating the so-called tacit prorogation is also
analyzed, namely the jurisdiction based on the appearance of
the defendant. The replication of the Brussels I Regulation at

10 Regulation (EU) No 1215/2012 of the European Parliament and of the Coun-
cil of 12 December 2012 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (recast)

' Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil and commercial
matters
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the international level opens up possibilities for the establish-
ment and subsequent recognition and enforcement of judicial
decisions on the territory of the contracting states, and the use
of a known and established legal framework in the convention
creates guarantees of security and predictability in the develop-
ment of economic relations. The convention practically allows
states that, for various reasons, do not want/cannot be part of
the EU to participate in civil and commercial transactions on an
equal footing with member states. As a means of determining
the competent court, prorogation of jurisdiction enables parties
who are resident in contracting states that are not member states
to take advantage of their opportunity to choose a trusted court
to resolve their dispute. The main benefit of prorogation of ju-
risdiction under the convention is the guaranteed recogni-
tion/enforcement of the decision rendered by the courts of the
member states.

In Chapter Three, “Regulation on the Prorogation of Inter-
national Jurisdiction in EU Law,” an analysis is made of the
fundamental regulations in the area of European international
private law. The chapters are structured around the content of
individual regulations, and thus are also based on the various
types of private law relationships with an international element

— civil and commercial, family or succession law.

The first section of the chapter focuses on the most widely
applied source of rules on competence in the EU, namely the
Brussels I bis Regulation, which regulates competence, recog-
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nition and enforcement of judicial decisions in civil and com-
mercial matters. It is for this reason that this regulation receives
the most attention in the dissertation. The prorogation of inter-
national jurisdiction is most characteristically expressed in the
Brussels I Regulation, which gives maximum freedom of choice
to the parties. The huge importance of this source is also linked
to the fact that the choice of a competent court is not bound by
the parties' place of residence. Therefore, whenever a court or
tribunal of a Member State is chosen to be competent in a case
falling within the scope of the regulation, their jurisdiction will
be assessed under the rules of the regulation, rather than based
on the national rules of the court seized. The section contains a
detailed study of the prerequisites for concluding an agreement
on the choice of a competent court, the functions and effects of
such an agreement, as well as the requirements for its material
and formal validity. Unlike the previous regulation in the field
— the Brussels I Regulation, the current regulation explicitly re-
quires the seized court to assess the substantive validity of the
choice-of-court agreement through the prism of its own law,
and as for formal validity, the regulation introduces detailed
rules that are carefully examined. This section further discusses
the silent prorogation of jurisdiction based on the defendant's
appearance, focusing on what exactly is meant by the defend-
ant's appearance and how the defendant's actions taken in his
defense should be interpreted in order to determine the interna-
tional jurisdiction of the dispute. Finally, the prorogation of in-
ternational jurisdiction in so-called weaker party cases — in in-

surance, consumer and individual employment contracts — is
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discussed. The limitations that the regulation imposes on the
conclusion of an agreement on the choice of court in these cases
are discussed with a view to protecting the weaker party. The
decision of the European legislator to include the concept of
habitual residence in the territorial limitation of the possible
competent court in the targeted choice-of-court agreement is
also discussed. This connection is not used in other provisions
establishing jurisdiction, which are based on the connection of
residence. A proposal de lege ferenda is made for further revi-
sions of the Regulation's texts to ensure that only one of the
binding factors remains, in order to guarantee equal and accu-
rate application of these hypotheses of prorogation of interna-
tional jurisdiction in cases related to insurance and consumer

contracts and to avoid conflicting court decisions.

The second section of the chapter analyzes the possibility
of extending international jurisdiction in cases related to paren-
tal responsibility. The reasons for adopting a third regulation in
this matter in the last 20 years, as well as the evolution of this
regulation, have been discussed. Unlike the regulation for com-
petent courts in so-called “marital cases” (i.e. cases of divorce,
legal separation, and annulment of marriage), where the Brus-
sels IIb Regulation'? does not provide for the possibility of ex-
tending jurisdiction, in cases related to parental responsibility,

12 Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the
recognition and enforcement of decisions in matrimonial matters and the mat-
ters of parental responsibility, and on international child abduction (recast)
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the European legislator has provided for hypotheses where par-
ties can deviate from the general situation of the jurisdiction of
courts of the Member State based on the child's habitual resi-
dence. The Brussels IIb Regulation removes one of the hypoth-
eses for extending international jurisdiction, provided for in the
Brussels I1a Regulation'?, and leaves an explicit form of extend-
ing jurisdiction, making some changes. The trend of limiting
the possibility of choosing a competent court in cases related to
parental responsibility is also strengthened in relation to the

!4, Never-

specific possibilities for choosing a competent cour
theless, to gain a more complete understanding of the develop-
ment of the regulation on the choice of a competent court, the
already cancelled possibility of extending jurisdiction is also
discussed, since the action of the new Brussels IIb Regulation
is still too short, and regarding the ongoing judicial proceedings
before August 1, 2022, the provisions of the Brussels Ila Regu-

lation will continue to apply.

A detailed analysis has been made of the prerequisites and
limitations in choosing a competent court for cases related to
parental responsibility, with an emphasis on the best interests
of the child. The best interests of the child should be the guiding

13 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning
jurisdiction and the recognition and enforcement of judgments in matrimonial
matters and the matters of parental responsibility, repealing Regulation (EC)
No 1347/2000

14 For more information on this topic, see Gray, Jacqueline. “Party Autonomy
Under the New Brussels Ila (Recast) Regulation: Stalemates and Innovation,”
18(1) Utrecht Law Review, 2022, pp. 45-56. DOI: 10.36633/ulr.763.
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factor in the court's assessment of whether to exercise jurisdic-
tion. Several criteria for assessing this interest can be derived
from the practice of the Court of Justice. One of these is the
child's age, taking into account their maturity and ability to ex-
press their opinion, and it is important for the judge to listen to
them. When the child is too young to understand all the details
of the situation and cannot express themselves properly, it is
essential for the judge to establish a connection with them. In
this situation, with a view to the child's best interests, it would
be most appropriate for them to remain in their comfort zone,
to be heard by a judge who speaks their language, and to partic-
ipate in proceedings in their hometown or at least in their own

country, avoiding long journeys.

Procedural peculiarities of the proceedings for deciding on
parental responsibility should also be taken into account as a
criterion for assessing the best interests of the child. For exam-
ple, in Bulgaria, a social report is always prepared by competent
authorities in these cases. To prepare this report, it is necessary
to obtain information from the place where the child lives,
where they go to school, and where they spend most of their
time. In this way, the court directly acquires an opinion on the
child's interests.

The best interests of the child are the primary requirement
that the presiding court should consider, which takes prece-
dence over the jurisdictional autonomy of the parties' will. An
argument in favor of this assertion is also the fact that in its
latest practice, the Court of Justice of the EU supports the view
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that the best interests of the child authorize and oblige the court
to correct the result of the spouses' expressed will to choose a

court.

At the end, a proposal de lege ferenda was made regarding
the inability to extend jurisdiction in divorce cases. The regula-
tion concerning the potential extension of jurisdiction in di-
vorce cases can be constructed similarly to cases with a weaker
party in insurance, consumer, or individual labor law cases un-
der Regulation Brussels I bis and can be limited regarding the
time of concluding such an agreement after the dispute arises
between the spouses or even after a competent court has been
seized according to Article 3 of Brussels Ila Regulation. The
regulation can be constructed so that the extension of jurisdic-
tion is not exclusive, i.e., it can only be an alternative to the
general provisions on jurisdiction. Another possibility is for the
parties' will to be limited only to specific courts of member
states that are closely connected to the marriage. In any case, an
agreement could be reached on adopting a specific formula that
would protect both parties in the marriage relationship to the
fullest extent, and in case of necessity, such as established do-

mestic violence, only one of them.

The third and fourth sections of this chapter discuss the
possibilities of extending international jurisdiction in cases re-

lated to alimony and property relations.

The choice of court is not possible in disputes concerning

child maintenance obligations for children under 18 years of
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age. On the other hand, silent prorogation is always possible —
the court of a Member State before which the defendant appears
is competent, unless the defendant appears to challenge the
court's jurisdiction. The provision concerning agreements on
the choice of court in cases related to maintenance is conserva-
tive and limits freedom of choice, excluding this possibility
with regard to child maintenance and indicating specific courts
that can be the subject of such choice. It is precisely the speci-
ficity of the relationships related to maintenance that has led to
the exclusion of this matter from the regulation on civil and
commercial matters and its isolation in a separate regulation,
which pays more attention to the nature of the relationships that
most often lead to maintenance obligations — family, kinship,
marital or relationship by marriage, rather than the monetary
nature of the due performance. Therefore, the prorogation of
jurisdiction in cases related to maintenance rather resembles
that in cases related to family relationships than in civil and
commercial matters. In view of the changes that Brussels IIb
Regulation created regarding prorogation of international juris-
diction in cases related to parental responsibility, it would not
be illogical to expect soon an amendment to the Regulation
4/2009'% and a reorganization of the mechanism for respecting
the parties' freedom of choice regarding the competent court.

15 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of decisions and cooperation in
matters relating to maintenance obligations
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Through the prism of enhanced cooperation, the extension
of jurisdiction on cases related to property relations between
spouses is considered. Regarding the regulation of property re-
lations for registered partners, it should be noted that the regu-
lation is identical and has not been separately addressed. Given
that Regulation (EU) 2016/1103'® was adopted under the con-
ditions of enhanced cooperation and is only applicable in 18
member states, the choice of the parties is limited primarily to
the courts of these member states. The choice of parties is pos-
sible only when the issue of property relations between spouses
is not related to succession of a spouse under Regulation (EU)
No 650/2012 or divorce, legal separation or annulment of mar-
riage under Regulation (EC) No 2201/2003, respectively its re-
vised text. In this way, the European legislator concentrates ju-
risdiction in the area of property regimes between spouses in
the member state whose courts are seised to rule on succession
or divorce, legal separation or annulment of marriage, and the
procedural autonomy of the parties is left second. This is due to
the fact that most often the problems related to property rela-
tions between spouses arise precisely when the marriage is ter-
minated due to the death of one spouse or divorce/separation.
The requirements for the choice-of-court agreement are dis-
cussed, as well as the possibilities for silent prorogation, which
is based on the appearance of the defendant, provided that this

16 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing en-
hanced cooperation in the area of jurisdiction, applicable law and the recogni-
tion and enforcement of decisions in matters of matrimonial property regimes
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appearance is not for the purpose of challenging jurisdiction and
the seised court is in the member state whose law the parties
have chosen to apply or in the member state of the spouses' first
common habitual residence after the marriage or in the member
state of the spouses' common nationality at the time of the mar-

riage.

The last section of this chapter analyzes the possibility of
choosing a competent court for cases related to matters of suc-
cession. The need for adopting a regulation in this regard and
the reasons for shaping the final version of the provisions are
discussed in detail. The choice of a competent court is primarily
conditioned by the choice of applicable law by the deceased ac-
cording to Article 22 of Regulation (EU) No 650/2012!7. In
other cases of determining applicable law, the Regulation does
not allow for the possibility of choosing a court under Article
5. This is due to the fact that the Regulation aims to ensure that
the competent court will apply its own law, which may have
been changed as a result of the deceased's choice of his national
law as applicable to his succession. In accordance with the ideas
and objectives laid down in the introductory part of the Regu-
lation, the possibility of choosing a court aims to unify the com-
petent court and applicable law. The construction of the proro-
gation provided for in the Regulation is interesting in view of

17 Regulation (EU) No 650/2012 of the European Parliament and of the Coun-
cil of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement
of decisions and acceptance and enforcement of authentic instruments in mat-
ters of succession and on the creation of a European Certificate of Succession
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the fact that the competent court is not chosen by the heir, but
by the interested parties, i.e. the heirs. From the restrictions in-
troduced in the Regulation, it can be concluded that the choice
of a competent court is reduced to the court of the state whose
citizen the deceased was at the time of the choice, or the court
of the state whose citizen the deceased was at the time of his
death. The agreement to select a court must be made in writing,
with a notation of the date and signature from the interested
parties. Any communication by electronic means that provides
a durable record of the agreement is considered equivalent to
“written form.” Attention is drawn to the special silent proroga-
tion of jurisdiction that arises from the appearance of the inter-
ested parties. It is only possible in cases where the parties in the
proceedings have explicitly accepted the jurisdiction of the
court seized, which is in a member state whose law has been
chosen to apply by the deceased according to the restrictions on
the first type of prorogation. Silent prorogation was created by
European legislators in connection with the frequent difficulties
in identifying all parties affected by succession at the time of
opening the succession (the time of the testator's death). The
conclusion is that, given the nature of the matter, the pure form
of prorogation of jurisdiction, as regulated in other sources of
EU law, is impossible. Nevertheless, the legislature has intro-
duced opportunities for the selection of a competent court
through agreement or through implicit actions, but the limita-
tions placed on the possible choice of courts in the state whose
citizen the testator is at the time of selection or at the time of
death practically hinder the possibility of free choice.
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The last Chapter Four is dedicated to “The Regulation of
Prorogation of Jurisdiction in Bulgarian Legislation”. The
achievements of Bulgarian doctrine regarding the application of
the Bulgarian Code of Private International Law are indicated.
The concept of prorogation of international jurisdiction is de-
rived, as well as its action and functions. Attention is drawn to
the differences between the derogation and prorogation func-
tion with regard to the specific regulation in the Brussels I Reg-
ulation. The formal requirements for the choice-of-court agree-
ment and the limitations of its scope are analyzed. The applica-
tion of silent prorogation of jurisdiction by the Bulgarian court
is also discussed. Finally, it is emphasized that with the
amended text of Article 25 of the Brussels I Regulation, which
no longer requires at least one of the parties to the legal rela-
tionship to have residence in a member state, but applies regard-
less of the parties' residence, the provision of Article 23 of the
Bulgarian Code of Private International Law regulating proro-
gation of international jurisdiction has practically lost its legal
application. This is so because in all cases where the Bulgarian
court or a foreign court in a member state is selected as compe-
tent, this jurisdictional prorogation will fall under the regulation
of the Brussels I bis Regulation, whose norms have precedence
over national legislation. At the same time, if this foreign court
is a court of a state party to the Hague Convention of 2005 or
the Lugano Convention of 2007, Bulgarian legislation on pro-
rogation of international jurisdiction will not be applicable, and
the norms of the relevant convention will apply. Due to the
above, it can be said that the development of international and

25



European regulation in the field of private international law and
specifically in the field of prorogation of international jurisdic-
tion in cases related to property disputes, practically leads to the
silent repeal of Article 23 of the Bulgarian Code of Private In-
ternational Law.
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DISSERTATION CONTRIBUTIONS

1. The dissertation represents an attempt to comprehensively
examine the issues of the prorogation of international jurisdic-
tion. This question has been studied in Bulgarian doctrine in
relation to the regulation concerning the determination of an in-
ternationally competent court, but for the first time an attempt
has been made to structurally analyze the individual aspects of
the prorogation of international jurisdiction, with the latter be-
ing arranged in a logical sequence.

2. Attention should be paid to the de lege ferenda proposal
regarding the organization of provisions concerning the proro-
gation of international jurisdiction in cases related to insurance
and consumer contracts, and specifically the concept of habitual
residence in the territorial limitation of the possible choice-of-
court by the parties. In these provisions, habitual residence is
presented as a possible alternative to domicile, a characteristic
binding factor for the remaining regulations regarding jurisdic-
tion in the Regulation. Habitual residence is not defined in
Brussels I bis Regulation and is subject to autonomous qualifi-
cation. In a further revision of the texts of the Regulation, it may
be better to retain only one of the concepts, in order to ensure
equal and precise application of these hypotheses for the proro-
gation of international jurisdiction in cases related to insurance
and consumer contracts, and to avoid conflicting judicial deci-

sions. Another possibility is to create a definition of the concept
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of habitual residence in the sense of the provisions concerning
cases with a weaker party.

3. The proposed de lege ferenda amendments regarding the
possibility of prorogation of jurisdiction in cases related to di-
vorce, legal separation, and annulment of marriage are also very
important for the development of regulation in this matter. The
establishment of regulations concerning the possible proroga-
tion of jurisdiction in divorce cases can be made, as in cases
with a weaker party in insurance, consumer, or individual labor
disputes in the Brussels I bis Regulation and can be limited re-
garding the time of conclusion of such an agreement after the
dispute arises between the spouses or even after a competent
court is seized under Article 3 of the Brussels II bis Regulation.
It is possible for the regulation to be designed in such a way that
prorogation of jurisdiction is not exclusive, i.e., it is only an
alternative to the general provisions on competent courts. An-
other option is for the parties' will to be limited only to specific
courts of Member States that are closely connected to the mar-

riage.

4. A contribution to Bulgarian doctrine represents the anal-
ysis of the relationship between the prorogation agreement and
the arbitration agreement as forms of the parties' freedom to
choose the body that will decide their dispute, based on the
comparison of the Hague Convention on Choice of Court
Agreements of 2005 and the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of
1958. The expected consequences of the ratification of the
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Hague Convention by an increasing number of states and the
wider application of the choice-of-court agreement are also
noted.

5. The novelty lies in the attempt to make a comprehensive
analysis of the main sources related to the prorogation of inter-
national jurisdiction that bind Bulgarian courts, as well as the
indication of specific examples that highlight the different hy-
potheses of the application of various normative sources.

6. In the dissertation, an interdisciplinary scientific research
approach is applied to investigate a current problem.

7. The analyses and conclusions reached in the dissertation
are a useful starting point for further research on the issues of
prorogation of international jurisdiction. They can be used for
the needs of the Bulgarian legal system, both by practicing law-
yers in drafting contracts and conducting negotiations, and by

the judiciary when resolving issues of international jurisdiction.
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